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FOREWORD 


From  background  materials  gathered  by  several  Government 
agencies  participating  in  the  National  Conference  on  Family  Life 
(Family  Law  Section),  which  met  in  Washington,  D.  C,  May  5-8, 
1948,  the  following  summary  report  on  the  Legal  Status  of  the 
American  Family  was  prepared  for  use  by  the  conference  mem- 
bers. 

It  is  believed  that  the  summary  can  serve  another  desirable 
purpose  by  whetting  public  interest  in  the  privileges,  responsibili- 
ties, powers,  and  limitations  that  constitute  the  status  of  the 
American  family  under  State  laws.  Consequently  the  summary 
report  is  now  provided  in  printed  pamphlet  form  so  that  schools, 
trade  unions,  parent-teacher  associations,  social  workers,  and 
other  interested  groups  or  individuals  may  have  ready  access  to 
the  information  it  contains. 

Obviously  a  summary  can  supply  only  the  bare  essentials  in 
such  a  vast  field  of  law  as  that  governing  family  relationships. 
This  pamphlet  goes  to  the  public  with  the  hope  that  it  will  quicken 
intensive  study  in  the  field  of  family  law  by  many  more  persons, 
who  in  turn  can  seek  and  get  legislative  action  wherever  needed. 

Women's  Bureau, 
December  1950. 
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LEGAL  STATUS  OF  THE 
AMERICAN  FAMILY 


Ancient  laws  dealt  with  the  family  largely  as  a  unit,  through 
a  recognized  head  and  master,  usually  the  husband  or  father.  The 
laws  of  the  United  States  recognize  the  family  as  a  unit  for  certain 
political  or  social  purposes,  but  are  significant  for  their  emphasis 
on  individual  rights  and  duties  of  the  persons  composing  the 
family  group.  Regulation  of  rights,  duties,  and  functions  of  the 
family  is  mainly  by  State  action,  the  Federal  Government  gener- 
ally having  such  authority  only  in  Territories  or  possessions. 
However,  laws  of  nationality  and  national  citizenship  are  wholly 
within  Federal  jurisdiction. 


A.     MARRIAGE 

AGE  OF  CONSENT  TO  MARRIAGE 

Most  States  have  by  statute  set  higher  minimum  ages  for 
consent  to  marriage  than  the  common-law  standards  of  14  years 
for  males  and  12  years  for  females.  Three  classes  of  statutes  are 
current:  (1)  Those  setting  minimum  ages  for  marriage  without 
parental  consent;  (2)  those  setting  minimum  ages  for  marriage 
with  parental  consent;  and  (3)  those  permitting  exceptions,  as 
good  social  policy,  to  the  minimum  ages  if  parental  consent  and 
court  approval  are  obtained.  However,  unless  the  common-law 
ages  are  expressly  abolished  by  a  State,  marriage  of  a  person  un- 
der the  statutory  minimum  age  is  not  void,  and  the  marriage  can 
be  annulled  only  at  the  wish  of  a  party  to  the  marriage. 

The  States  vary  considerably  in  the  ages  designated  as  mini- 
mum, particularly  in  the  group  for  which  parental  consent  is 
required.  Minimum  ages  differ  in  this  group  also  for  males  and 
females,  all  but  eight  States  permitting  a  lower  age  for  females. 
The  trend  is  to  raise  minimum  ages  for  both  sexes,  but  to  retain  a 
sex  differential. 
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PARENTAL   CONSENT 


All  jurisdictions  consider  parental  consent  necessary  to  release  a 
minor  applicant  for  license  to  marry  from  his  duty  to  remain  in  the 
custody  of  his  parents  and  render  services  to  them  until  he  reaches 
legal  adult  age.  Written  evidence  of  parental  consent  is  required 
generally  before  a  license  to  marry  may  be  issued  to  a  minor  per- 
son. The  State  favors  marriage  as  a  social  institution  and  v^^ill  up- 
hold it  wherever  possible.  For  this  reason,  lack  of  parental  consent 
will  not  of  itself  render  void  the  marriage  of  a  minor  person. 

HEALTH    REQUIREMENTS 

At  least  33  States  attempt  some  statutory  regulation  of  the 
physical  fitness  for  marriage  possessed  by  applicants  for  license. 
Usual  requirements  are  State-controlled  laboratory  tests  and 
examination  by  licensed  physicians  within  a  specified  period  prior 
to  issuance  of  license  in  order  to  determine  whether  contagious 
forms  of  specified  venereal  diseases  are  present  in  either  party 
to  the  proposed  marriage. 

Several  States  require  health  department  follow-up  if  conta- 
gion exists,  to  provide  treatment  and  some  protection  against 
spread  of  the  disease.  Premarital  health  test  laws  have  been 
adopted  in  28  States  within  the  past  10  years.  Recent  enactments 
show  more  flexibility,  such  as  permitting  tests  and  physicians' 
examinations  to  be  made  in  another  State  if  prescribed  conditions 
are  met,  when  one  of  the  parties  is  a  nonresident  of  the  State 
where  the  marriage  is  to  be  solemnized. 

CONSANGUINITY    AND    SOLEMNIZATION 

Prohibitions  against  marriage  within  specified  degrees  of  kin- 
ship exist  in  all  State  laws.  Requirements  for  solemnization  of 
the  marriage  before  designated  civil  oflficers  or  recognized  repre- 
sentatives of  religious  faiths  are  also  found  in  all  States. 

COMMON-LAW   MARRIAGE 

Unless  a  State  expressly  declares  by  statute  that  common-law 
marriages  contracted  within  its  jurisdiction  are  void,  usually  the 
courts  will  uphold  this  type  of  union  if  it  meets  the  common-law 
requirements  of  legal  capacity,  mutual  consent,  and  mutual  open 
assumption  of  marital  duties  and  obligations.  But  the  recent  trend 
is  to  recognize  only  those  marriages  solemnized  and  recorded  as 
prescribed  by  statute.  Usually  the  statute  directs  that  a  marriage 
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license  be  obtained,  that  only  certain  officials  may  perform  the 
ceremony,  that  a  certain  number  of  witnesses  be  present,  and 
that  a  certificate  of  the  marriage  be  signed  and  returned  to  the 
proper  official  for  record ;  it  may  also  provide  that  a  violation  of 
the  requirements  is  a  criminal  offense.  These  provisions  are  de- 
signed to  relieve  from  doubt  the  status  of  parties  v^ho  live  to- 
gether as  husband  and  wife  by  supplying  competent  evidence  of 
the  marriage,  and  also  to  furnish  evidence  of  the  status  and  legiti- 
macy of  the  offspring  of  the  marriage.  Evidence  of  validity  of 
marriage  achieves  greater  significance  with  the  development  of 
social  legislation  such  as  workmen's  compensation  laws,  survivors' 
benefit  plans,  and  the  like,  in  order  to  establish  legal  right  to  the 
protection  they  provide. 


B.     FAMILY  SUPPORT 

COMMUNITY    PROPERTY   STATES 

Twelve  States^  are  now  under  the  community  property  re- 
gime :  Arizona,  California,  Idaho,  Louisiana,  Michigan,  Nebraska, 
Nevada,  New  Mexico,  Oklahoma,  Oregon,  Texas,  and  Wash- 
ington. The  general  rule  among  the  community  property  juris- 
dictions is  that  the  husband  is  head  or  master  of  the  property, 
and  the  duty  is  imposed  on  him  to  manage  it  for  the  benefit  of 
himself,  his  wife,  and  his  children.  Usually  family  support  is 
chargeable  first  to  the  community  property,  but  without  releasing 
the  husband  and  father  from  his  personal  liability.  In  some  States, 
the  separate  property  of  both  husband  and  wife  is  liable  for  family 
expenses  when  the  community  property  has  been  exhausted. 

OTHER   STATES 

States  other  than  those  with  the  community  regime  place  the 
duty  of  family  support  primarily  on  the  husband  and  his  property. 
A  married  woman  may  purchase  family  supplies  on  her  own 
credit,  if  she  chooses  to  do  so,  wherever  her  individual  contracts 
are  recognized.  Though  20-odd  States  make  contracts  for  family 
necessaries  a  joint  obligation  against  the  property  of  husband  and 
wife,  the  husband's  primary  liability  is  unchanged.  A  few  States 
require  a  wife  to  support  her  husband  when  he  has  no  separate 
property  and  because  of  infirmity  is  unable  to  support  himself. 


1  As  of  the  date  of  this  revision  (December  1950),  only  8  States  have  community 
property  law :  Arizona,  California,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas,  and 
Washington. 
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HOMESTEAD,    WAGE    EXEMPTION,    AND    RELATED    LAWS 

Most  of  the  States  grant  reasonable  exemptions  in  personal 
property  and  homestead  allowances  to  protect  a  debtor  and  his 
family  against  undue  hardship  when  creditors  would  seize  and  sell 
his  property.  However,  the  protection  which  the  exemption  laws 
provide  may  be,  and  quite  generally  is,  lost  when  the  debtor  waives 
his  exemption  rights  by  a  note  or  mortgage  which  he  signs  to 
secure  funds  or  credit. 

Usually,  the  homestead  exemption  is  for  the  protection  of  a 
family  and  not  for  an  individual;  hence  only  one  representative 
of  the  family  may  claim  it  at  any  one  time.  If  the  husband  fails 
to  claim  the  homestead,  the  wife  is  authorized  to  make  the  claim. 

Most  States  permit  a  person  who  is  the  head  of  a  family  to  claim 
a  homestead  exemption,  usually  consisting  of  the  property  owned 
and  occupied  by  the  debtor  and  his  family  as  a  dwelling.  The 
amount  of  area  or  the  limit  of  value  for  homesteads  is  set  by  law. 
In  recent  years,  several  States  have  raised  the  valuation  limits 
for  both  homestead  and  personal  property  exemptions.  Upward 
revision  of  exemption  limits  merits  attention  in  other  States,  also, 
in  view  of  rising  property  values.  Many  of  the  laws  were  enacted 
years  ago  and  the  allowable  exemptions  reflect  cheap  land  and 
commodity  prices  of  earlier  times. 

Over  half  the  States  allow  exemption  to  both  single  and  married 
persons  of  a  part  of  their  wages,  but  several  grant  the  privilege 
only  if  the  debtor  has  legal  dependents. 

In  a  majority  of  the  States,  all  or  a  specified  part  of  the 
proceeds  of  insurance  taken  out  for  the  benefit  of  the  wife  on 
the  life  of  her  husband  may  be  exempt  to  her  from  either  heirs  or 
creditors  of  the  insured  person. 

Family  support  after  death  of  one  spouse.  —  Practically  all 
States  provide  for  maintenance  of  a  deceased  married  person's 
family  during  settlement  of  the  estate  —  a  period  usually  of  a  year 
or  more.  Under  court  supervision,  portions  of  the  decedent's  prop- 
erty, or  the  use  of  them,  may  be  set  apart  to  the  family  or  a  surviv- 
ing spouse.  This  will  include  use  of  the  family  home,  for  either  a 
limited  or  in  some  States  an  indefinite  period,  a  specific  allotment 
of  household  goods,  family  wearing  apparel,  and  a  cash  allowance 
in  proportion  to  the  needs  of  the  family  and  the  resources  of  the 
estate.  Statutory  limits  on  cash  allowances  in  some  States  could 
well  be  reconsidered  in  relation  to  present  living  costs. 

Summary  closing  of  small  estates.  —  To  prevent  shrinkage 
of  small  intestate  estates  through  long  court  proceedings  and  the 
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inevitable  expense,  as  well  as  to  make  any  assets  of  the  deceased 
person  immediately  available  to  the  surviving  family,  summary 
administration  procedure  has  been  adopted  in  a  number  of  States. 
Unpaid  wages  or  debts  due  the  deceased  person  within  limited 
amounts,  or  bank  deposits  within  specified  maximum  amounts, 
may  be  paid  to  a  surviving  spouse  or  other  designated  member  of 
the  family.  Estates  of  limited  value  may  be  turned  over  to  the 
family  without  administration,  when  there  is  little  or  no  indebted- 
ness and  no  contest  of  the  family's  claim. 

PUBLIC    PROVISIONS    FOR   FINANCIAL   AID 

American  families  in  need  of  assistance  look  mainly  to  local 
public  agencies  for  aid.  There  is  such  a  public  agency  in  every 
county  in  this  country.  In  some  States,  the  local  welfare  depart- 
ment is  a  branch  of  the  State  welfare  department  and  in  others  it 
is  a  part  of  the  local  government,  with  the  State  welfare  depart- 
ment exercising  some  supervisory  authority  over  the  local  welfare 
agency.  Because  of  variation  in  State  laws,  there  may  be  more 
than  one  agency  in  a  locality  in  some  States,  each  agency  respon- 
sible for  a  part  of  the  public  assistance  program. 

Public  assistance  programs  can  be  divided  into  two  groups, 
those  in  which  the  Federal  Government  participates  financially 
and  those  which  are  solely  the  responsibility  of  the  State  and  the 
localities.  In  the  first  group  are  the  three  special  types  of  assis- 
tance, old-age  assistance,  aid  to  dependent  children,  and  aid  to 
the  blind.  States  which  submit  plans  meeting  the  specifications  of 
the  Social  Security  Act  receive  Federal  funds  to  assist  in  the  pro- 
grams for  which  their  plans  are  approved.  There  are  approved 
old-age  assistance  plans  in  all  the  States  and  Territories,  approved 
plans  for  aid  to  dependent  children  in  all  but  Nevada,  and  approved 
plans  for  aid  to  the  blind  in  all  but  Alaska,  Missouri,  Nevada,  and 
Pennsylvania.  The  Federal  Government  participates  both  in  costs 
of  assistance  and  costs  of  administration  for  these  programs. 

In  the  second  group  is  general  assistance  and,  in  a  few  States, 
other  State  and  local  programs  such  as  veterans'  assistance  or 
special  aid  to  handicapped  groups.  General  assistance  is  that  form 
of  aid  given  to  needy  persons  not  otherwise  eligible  for  any  of  the 
special  types  of  assistance.  Patterns  of  administration  vary 
widely.  In  some  States,  general  assistance  is  State  financed  and 
administered ;  in  others  it  is  locally  administered  with  or  without 
State  aid.  The  laws  establishing  these  programs  of  public  aid 
specify  the  eligibility   requirements  which  must  be   fulfilled  to 
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receive  assistance.   These  include,  among  others,  requirements  oi) 
residence  and,  in  some  jurisdictions,  settlement, 

LEGAL  RESIDENCE 

Under  the  Social  Security  Act  limits  are  set  on  the  residence 
requirement  which  States  may  impose  as  an  eligibility  provision 
for  three  special  types  of  public  assistance — old-age  assistance, 
aid  to  dependent  children,  and  aid  to  the  blind.  The  maximum 
residence  requirement  allowed  is  5  years  out  of  the  last  9  years 
including  1  year  of  continuous  residence  prior  to  application  in 
old-age  assistance  and  aid  to  the  blind,  and  1  year  in  aid  to 
dependent  children,  with  special  provisions  for  children  under 
1  year  of  age. 

General  assistance,  the  form  of  aid  given  to  persons  not  eli- 
gible for  the  special  types  of  public  assistance,  is  administered  by 
the  States  which  are  free  to  impose  whatever  residence  require- 
ments thej^  wish.  In  some  States  these  residence  requirements  are 
more  severe  than  for  the  special  types  of  public  assistance  and 
often  the  old  poor  law  concepts  are  used  in  determining  eligibility. 
This  means  that,  in  general  assistance,  residence  within  a  particu- 
lar locality  for  a  specified  period  of  time  may  be  required  rather 
than  State  residence  as  in  the  special  types  of  assistance. 

In  general  assistance,  an  applicant  often  is  not  eligible  for 
aid  unless  he  has  settlement,  which  means  he  must  have  residence 
in  the  locality,  without  receiving  public  aid,  for  a  specified  period 
of  time.  Under  the  special  types  of  public  assistance  administered 
by  the  States  with  Federal  aid,  settlement  cannot  be  a  factor  in 
determining  one's  eligibility  for  assistance,  for  the  States  are 
prohibited  from  imposing  any  form  of  residence  requirement 
more  severe  than  that  specified  in  the  Social  Security  Act.  The 
settlement  of  an  applicant  is  often  determined  by  the  circum- 
stances of  other  members  of  his  family.  For  example,  the  settle- 
ment of  a  wife  may  be  determined  by  that  of  her  husband.  Under 
the  poor  law  concepts  which  are  applicable  to  general  assistance 
in  many  States,  in  order  to  be  eligible  for  assistance  an  applicant 
must  not  only  have  lived  within  the  locality  for  the  period  speci- 
fied but,  in  addition,  he  and  all  members  of  his  family  must  have 
been  self-supporting.  All  of  these  factors  have  tended  to  restrict 
the  number  of  persons  eligible  for  general  assistance  and  have 
made  the  process  of  determining  the  eligibility  of  applicants  com- 
plicated and  costly. 
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In  a  few  States,  persons  without  settlement  may  receive 
general  assistance  and  the  State  will  pay  the  total  cost,  or  the 
locality  administering  aid  will  charge  the  cost  to  the  recipient's 
place  of  settlement. 

The  imposition  of  residence  or  settlement  requirements  re- 
sults in  denying  many  needy  persons  the  public  aid  they  require. 
Often  persons  in  need  remain  unaided  while  controversies  rage  as 
to  which  agency  of  government  is  responsible.  Through  the  years 
there  has  been  a  movement  to  liberalize  these  requirements.  Al- 
though this  movement  has  been  pronounced  insofar  as  the  special 
forms  of  assistance  are  concerned  and  considerable  progress  has 
been  made  in  this  area,  residence  requirements  in  general  assist- 
ance have,  so  far  as  available  information  reveals,  not  been  re- 
laxed very  much.  Prior  to  the  enactment  of  the  Social  Security 
Act,  residence  and  settlement  were  both  eligibility  factors  in  al- 
most all  States.  Since  the  passage  of  the  Social  Security  Act,  it 
has  become  accepted  that  each  person  can  establish  residence 
eligibility  for  the  special  types  of  public  assistance,  in  his  own 
name,  by  residing  within  the  State  for  the  period  specified  in  the 
State  law.  This  has  marked  a  great  advance  over  the  poor  law  con- 
cepts which  previously  prevailed. 

NONSUPPORT  LAWS 

As  communities  became  aware  that  they  were  called  upon  to 
give  the  necessaries  of  life  to  women  and  children  who  appealed  to 
public  officials  or  private  philanthropy  for  aid  because  the  husband 
and  father  was  avoiding  his  responsibilities.  State  legislatures 
were  asked  to  enact  laws  compelling  a  man  to  support  his  wife 
and  minor  children  when  they  were  in  need.  Later  the  study 
of  the  dependent  child  resulted  in  an  awareness  of  the  effect  of 
domestic  discord  upon  children  and  the  conviction  that  a  partial 
remedy  was  to  have  the  law  compel  a  man  to  support  his  family. 
Nonsupport  and  desertion  laws  were  enacted  in  various  States 
and  at  the  present  time  every  State  but  Georgia  has  such  a 
statute. 

The  nonsupport  laws  enacted  by  the  several  States  follow  a 
general  pattern.  The  wife  who  is  the  complainant  must  show  need 
and  also  that  her  husband  is  capable  of  supporting  but  failing  to 
do  so.  The  defendant  may  voluntarily  submit  to  the  jurisdiction 
of  the  court  but  if  he  fails  to  appear  he  may  be  apprehended  and 
brought  before  the  court.   Nonsupport  action  is,  generally  speak- 
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ing,  not  dependent  on  the  presence  or  absence  of  the  husband  from 
the  home,  but  it  is  essential  to  know  his  place  of  residence  for  legal 
process. 

As  nonsupport  is  a  criminal  charge,  either  a  misdemeanor  or 
a  felony,  the  court  has  jurisdiction  only  over  the  person  of  the 
defendant  and  not  over  his  property  or  the  custody  of  children. 
The  court  enters  an  order  of  support  against  the  defendant  to  be 
paid  to  the  court  and  the  money  is  then  forwarded  to  the  com- 
plainant. If  the  defendant  fails  to  comply  with  the  support  order 
the  court  may  commit  him  to  a  correctional  institution. 

Where  a  husband  and  father  has  deserted  and  his  whereabouts 
are  unknown  there  is  no  legal  remedy  until  he  is  found.  The 
particular  situation  which  arouses  great  community  censure  is  the 
man  who  elects  to  leave  his  family  and  likewise  leaves  the  juris- 
diction of  the  court.  The  court  has  no  power  over  the  person  of 
the  defendant  who  is  outside  its  territorial  jurisdiction,  and  the 
State  provides  for  forcibly  returning  a  defendant  only  when  a 
felony  has  been  committed. 

Considerable  study  has  been  given  to  effect  a  solution  by  a 
uniform  law  throughout  the  States  with  reciprocity  between  them. 
At  least  13  jurisdictions  have  changed  nonsupport  from  a  mis- 
demeanor to  a  felony,  with  provision  for  the  cost  of  returning  the 
defendant  to  the  locality  where  his  family  is  living.  Nonsupport 
is  only  one  of  the  social  problems  aggravated  by  the  increased 
mobility  of  the  population  and  serves  to  focus  our  attention  on 
laws  that  must  be  continually  studied  and  revised  to  meet  com- 
munity needs. 

C.      HUSBAND  AND  WIFE 
PROPERTY   RIGHTS 

In  all  States,  married  women  as  well  as  married  men  may 
acquire,  own,  control,  and  dispose  of  individual  property.  A  few 
States  impose  some  restrictions  on  a  wife  in  the  disposition  of  her 
real  property  by  contract,  deed,  or  mortgage,  that  do  not  apply  to  a 
husband. 

Two-thirds  of  the  States  regard  property  acquired  during 
the  marriage  by  cooperative  efforts  of  both  spouses  as  belonging  to 
the  husband  and  under  his  control  as  head  of  the  family,  except 
where  the  effect  of  this  common-law  rule  is  overcome  by  private 
agreement,  such  as  joint  deeds  or  joint  bank  accounts.    Twelve- 


-  Eight  States  as  of  December  1950. 
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States  treat  this  class  of  property  as  community  estate  of  hus- 
band and  wife,  each  owning  an  undivided  one-half.  A  majority  of 
these  States  give  the  husband  principal  control  over  the  entire 
community  during  the  marriage.  Each  spouse  may  by  will  dispose 
of  his  or  her  community  half  in  all  of  the  community  States  except 
in  New  Mexico  and  Nevada  which  grant  the  husband  the  superior 
right  in  this  respect. 

Inheritance  of  intestate  property.  —  On  the  death  of  one 
spouse  without  a  will  disposing  of  individual  separate  property, 
the  other  inherits  a  portion  of  the  decedent's  estate  or  receives  a 
life  estate,  or  both,  according  to  the  law  of  the  State  having  juris- 
diction of  the  property.  Usually,  the  inherited  shares  are  alike 
for  husband  and  wife. 

About  one-fourth  of  the  States  retain  provisions  of  inherit- 
ance that  are  derived  from  feudal  law,  intended  to  keep  real 
property  within  a  family  line.  The  effect  is  that,  if  no  descendants 
survive  a  deceased  husband  or  wife,  the  living  spouse  receives 
only  a  life  interest  in  a  specified  portion  of  the  other's  real  prop- 
erty. Legal  ownership  passes  to  the  relatives  of  the  deceased  per- 
son, unless  he  or  she  has  provided  for  the  living  spouse  by  valid 
will  or  deed. 

In  community  property  States,  one-half  of  the  community 
estate  passes  to  the  individual  ownership  of  the  surviving  spouse, 
as  a  rule. 

POWERS   OF   CONTRACT 

Generally,  both  husband  and  wife  may  contract  their  personal 
services  to  third  persons  and  receive  their  earnings  as  indi- 
viduals. But  in  community  property  States,  earnings  of  the  wife, 
as  well  as  those  of  the  husband  and  minor  unmarried  children, 
become  community  property  and  in  6  States  are  under  the  hus- 
band's control  as  the  family  head. 

In  many  States,  contracts  and  transfers  of  property  directly 
between  husband  and  wife  are  legal,  provided  such  transactions 
are  not  entered  into  to  defraud  the  rights  of  other  persons.  Most 
States  authorize  married  women  to  incur  personal  liability  by 
general  contracts,  as  well  as  liabilities  in  connection  with  their 
separate  property.  As  a  rule,  husbands  but  not  wives  may  incur 
debts  against  community  property. 

Litigation. — The  current  trend  is  to  make  uniform  between 
husband  and  wife  their  rights  and  liabilities  as  litigants  with 
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each  other  or  with  strangers.  At  common  law,  neither  spouse  can 
sue  the  other  for  negligent  or  wrongful  injury  to  person  or  prop- 
erty. Less  than  one-fourth  of  the  States  have  changed  the  com- 
mon-law rule,  so  that  a  large  majority  evidently  believes  that 
suits  of  this  character  would  only  foster  family  difficulties.  The 
minority  view  is  that  a  spouse  should  not  be  immune  because  of 
the  marital  relation  from  making  amends  for  injuries  to  the 
other. 

Most  States  recognize  a  married  woman's  right  to  recover 
damages  for  physical  and  mental  suffering  resulting  to  her  from 
personal  injuries  inflicted  by  a  stranger's  negligent  or  willful  act, 
and  to  hold  the  money  received  as  part  of  her  separate  property. 
But  damages  recovered  for  loss  of  her  services  or  for  impaired 
working  capacity,  caused  by  personal  injuries,  belong  usually  to 
her  husband,  if  the  wife  has  been  performing  only  domestic 
duties.  However,  the  trend  is  to  allow  damages  of  this  sort  to  the 
married  woman  in  her  own  right  if  she  has  been  employed  by  a 
third  person  or  is  conducting  her  own  business  enterprise. 

Married  women  as  well  as  married  men  may  bring  actions  to 
protect  their  separate  property. 

At  common  law,  a  husband  may  sue  for  damages  from  a 
third  person  who  has  willfully  alienated  the  affections  of  his  wife. 
Twenty-three  States  have  granted  a  wife  the  same  right  with 
respect  to  her  husband.  In  recent  years,  several  States  have  abol- 
ished civil  actions  for  alienation  and  breach  of  promise. 

Some  States  have  granted  to  wives  by  statute  the  right  which 
husbands  have  at  common  law  to  sue  for  money  damages  from  a 
third  person  who  maliciously  interferes  with  the  right  of  one 
spouse  to  the  other's  exclusive  conjugal  society,  personal  affection 
and  companionship,  or  personal  aid  and  assistance — all  of  which 
are  implicit  in  the  marriage  vows. 


D.  PARENT  AND  CHILD 

CUSTODY,   CONTROL,   AND    EARNINGS   OF   MINOR   CHILD 

Fourteen  States  and  the  District  of  Columbia  prefer  the 
father  as  the  natural  guardian  during  the  marriage,  giving  him 
the  first  right  to  the  custody  of  his  minor  child's  person,  services, 
and  earnings.  Thirty-four  States  grant  to  both  parents  joint 
rights  of  natural   guardianship.   If  the  marriage  is  broken  by 
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divorce  or  by  legal  separation,  neither  parent  has  any  legal  advan- 
tage over  the  other  as  to  custody  of  the  minor  children,  but  the 
best  interests  of  the  children  are  presumed  to  guide  the  court's 
disposition  of  their  custody. 

Nine  States  authorize  the  father  to  appoint  a  guardian  by 
deed  or  last  will  to  have  charge  of  the  person  of  his  minor  child 
after  the  father's  death,  subject  however  to  the  mother's  right  to 
succeed  the  father  as  natural  guardian  if  she  survives  the  hus- 
band. No  State  permits  a  father  to  will  the  person  of  his  child 
to  a  stranger  without  the  mother's  valid  consent. 

UNMARRIED   PARENTS  AND   CHILDREN    BORN   OUT  OF  WEDLOCK 

A  complete  summary  of  legislation  on  illegitimacy  would  re- 
quire reference  to  statutes  relating  to  birth  and  marriage,  inheri- 
tance, nonsupport  and  desertion,  custody  and  guardianship,  spe- 
cial provisions  for  legitimation,  and  protective  measures  for  chil- 
dren. 

Statutes  provide  three  methods  by  which  parents  of  a  child 
born  out  of  wedlock  may  give  him  the  status  of  a  child  born  in 
wedlock:  (1)  Marriage  of  the  parents  after  the  birth  of  the  child 
and  the  father's  acceptance  of  the  child  as  his  own — provided  for 
in  most  of  the  States,  Alaska,  Hawaii,  Puerto  Rico,  and  the  Dis- 
trict of  Columbia;  (2)  petition  to  a  court  by  the  father  for  legiti- 
mation of  the  child  if  the  parents  are  not  married — provided  for 
in  a  few  States;  or  (3)  the  father's  taking  the  child  into  his  own 
home  and  acknowledging  paternity — provided  for  in  the  adoption 
laws  of  about  10  States. 

The  history  of  American  legislation  on  the  subject  of  support 
of  children  born  out  of  wedlock  shows  that  the  main  consideration 
in  the  early  legislation  of  the  various  States  was  the  probability 
that  such  a  child  might  become  a  public  charge.  The  early  laws 
on  paternal  support  of  children  born  out  of  wedlock  were  closely 
connected  with  the  State's  statute  on  poor  relief,  and  were  largely 
intended  to  reimburse  the  particular  locality  for  any  aid  extended 
to  the  mother  or  to  the  child. 

There  were  no  radical  changes  in  this  point  of  view  during 
the  nineteenth  century. 

The  most  striking  feature  of  the  existing  paternity  legisla- 
tion is  the  large  number  of  laws  wholly  unsuited  to  modern 
social  conditions.  Such  laws  fail  to  take  into  consideration  the 
social  progress  in  attitudes  toward  illegitimate  birth  and  in  the 
specialized  procedure  urged  by  the  courts  in  situations  involving 
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family  relations  and  the  welfare  of  children.  The  principle  of 
punishing  the  man  responsible  for  the  birth  of  a  child  out  of  wed- 
lock still  dominates  many  of  the  laws ;  in  some  States,  punishment 
may  be  substituted  for  continuing  responsibility  for  support  of  the 
child. 

Another  assumption  of  most  of  the  laws  is  that  paternity 
must  always  be  proved  and  that  criminal  procedure  must  be  used 
to  bring  the  man  before  the  court.  Here  again  the  experience  of 
some  courts  and  social  agencies  has  shown  that  many  men,  if 
approached  in  an  understanding  and  helpful  way,  will  acknowl- 
edge paternity.  It  is  evident  that  there  is  great  need  for  changes 
in  the  procedure  of  the  court  in  order  to  encourage  the  legal  re- 
cording of  the  paternity  of  a  child  born  out  of  wedlock  rather  than- 
to  discourage  it,  as  most  laws  now  do,  by  the  requirement  of  crim- 
inal procedure. 

Wide  variation  in  the  procedures  authorized  and  in  the  effec- 
tiveness of  the  laws  reveals  great  need  for  re-evaluating  the  pater- 
nity laws  of  many  States. 

ADOPTION 

Adoption  is  the  method  provided  by  law  of  assuring  to  chil- 
dren who  for  some  reason  cannot  be  cared  for  by  their  natural 
parents  the  security  of  a  home  under  the  same  mutual  rights  and 
obligations  as  those  existing  between  children  and  their  natural 
parents.  Adoption  establishes  the  legal  relationship  of  parent  and 
child  between  persons  who  are  not  so  related. 

The  importance  of  legal  adoption  was  illustrated  by  the  ex- 
perience during  the  past  war.  The  Federal  Government  had  pro- 
vided liberal  benefits  for  the  dependents  of  military  personnel. 
Some  young  people  entering  military  service  found  these  benefits 
were  not  available  to  their  foster  parents  because  the  relationship 
had  not  been  legally  established.  Foster  parents  on  their  part  were 
not  in  a  position  to  give  the  necessary  consent  when  minors  desired 
to  enlist  in  the  Armed  Forces. 

The  States,  Territories,  and  the  District  of  Columbia  have 
enacted  laws  authorizing  the  practice  of  adoption  of  children. 
Many  of  the  early  adoption  laws  were  intended  merely  to  make 
provision  for  a  public  record  that  would  furnish  evidence  of  the 
legal  transfer  of  a  child  by  his  natural  parents  to  the  adopting 
parents.  Much  later  came  the  concept  of  safeguarding  the  indi- 
viduals involved.  Now  there  is  increasing  recognition  of  the  im- 
portance of: 
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Protecting  the  child  from  unnecessary  separation  from  par- 
ents who  might  give  him  a  good  home  and  loving  care,  if  sufficient 
help  and  guidance  v^ere  available;  from  adoption  by  persons 
unfit  to  have  responsibility  for  rearing  a  child ;  and  from  interfer- 
ence, long  after  the  child  has  been  happily  established  in  his  adop- 
tive home,  by  natural  parents  who  may  have  some  legal  claim  be- 
cause of  defects  in  the  adoption  procedure. 

Protecting  the  natural  parents  from  hurried  decisions  to  give 
up  a  child,  made  under  special  strain  and  anxiety. 

Protecting  the  adopting  parents  from  taking  responsibility 
for  children  about  whose  heredity  or  physical  or  mental  capacity 
they  know  nothing,  and  from  later  disturbance  of  their  relation- 
ship to  the  child  by  natural  parents  whose  legal  rights  have  not 
been  fully  protected. 

The  importance  of  such  safeguards  is  apparent  when  it  is 
realized  that  according  to  an  estimate  by  the  United  States  Chil- 
dren's Bureau,  based  on  information  received  from  22  States, 
adoption  petitions  were  filed  for  50,000  children  throughout  the 
United  States  in  1944.  Furthermore  a  recent  study  by  the  Bureau 
of  adoption  petitions  filed  in  16  States  for  which  complete  data 
were  reported  showed  that  approximately  three-fifths  of  the  peti- 
tions filed  were  for  children  born  out  of  wedlock. 

During  recent  years  considerable  progress  has  been  made 
toward  bringing  adoption  laws  into  harmony  with  recognized 
principles  of  child  protection.  Within  the  past  7  or  8  years  some 
40  States  have  improved  their  adoption  laws,  many  of  which  have 
been  on  the  statute  books  for  nearly  100  years.  A  few  States 
revised  the  law  completely,  to  incorporate  the  principles  regarded 
by  the  Children's  Bureau  as  essential  safeguards.  Many  States 
made  minor  improvements.  Nevertheless  only  about  a  fourth  of  the 
States  have  the  kind  of  adoption  legislation  that  the  Children's 
Bureau  considers  necessary  for  adequate  protection  of  the  child 
and  the  rights  of  the  natural  and  the  adoptive  parents. 

A  child  who  must  be  provided  for  by  other  than  his  own 
parents  should  be  assured  of  a  home  which  will  offer  full  oppor- 
tunities for  sound  physical,  mental,  spiritual,  and  emotional  devel- 
opment. In  keeping  with  this  philosophy  the  trend  in  adoption 
laws  is  to  provide  for  social  investigation  of  the  prospective  adop- 
tive home  and  for  a  period  of  residence  of  the  child  in  the  home 
under  the  observation  of  an  agency  experienced  in  child  placing 
in  order  to  make  sure  that  the  home  is  suited  to  the  child  and  the 
child  to  the  home. 
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Before  1931,  the  laws  of  six  States  placed  responsibility  in 
the  State  welfare  department  for  making  or  arranging  for  social 
investigations  of  adoption  petitions,  the  first  of  these  laws  was 
enacted  in  Minnesota  in  1917.  Now  about  40  States  or  territories, 
including  the  District  of  Columbia,  have  enacted  provisions  for 
social  investigations  to  be  made  by  the  State  department  of  public 
welfare  or  authorized  child-placing  agencies  or  by  county  depart- 
ments of  authorized  agencies. 

There  is  steady  increase  in  the  number  of  laws  that  require 
residence  of  the  child  in  the  home  before  the  adoption  decree  is 
issued.  In  order  to  make  this  residence  period  of  the  greatest 
value,  the  laws  of  about  15  States  require  supervision  of  the  period 
of  residence  in  the  adoptive  home.  Unless  the  placement  has  been 
previously  under  the  care  of  an  agency  the  supervision  is  to  be 
given  by  the  agency  making  the  investigation. 

Protection  of  court  records  of  adoption  from  public  inspection 
is  now  provided  for  in  the  adoption  laws  of  35  States  or  Terri- 
tories, including  the  District  of  Columbia. 

Emphasis  upon  the  importance  of  legal  and  social  protection 
that  will  prevent  invasion  of  the  rights  of  parents  and  children 
is  found  in  provisions  of  recent  adoption  laws  providing  for 
proper  "consent  to  adoption"  and  in  the  growing  awareness  of  the 
need  for  legislation,  closely  related  to  the  adoption  statute,  requir- 
ing court  sanction  of  voluntary  relinquishment  or  surrender  of 
parental  rights. 

The  Children's  Bureau  has  issued  a  preliminary  draft  of  a  pub- 
lication "Essentials  of  Adoption  Legislation"  ^  as  a  guide  for 
groups  endeavoring  to  draft  new  adoption  laws  or  amend  existing 
ones  so  that  the  welfare  of  the  child,  the  rights  of  the  natural 
parents,  and  the  security  of  the  adopting  parents  may  be  safe- 
guarded. 

INHERITANCE 

No  distinction  exists  between  the  rights  of  the  father  and 
mother  to  inherit  from  legitimate  children.  Most  States  allow  the 
unmarried  mother  to  inherit  from  her  child.  Nine  States  permit 
the  unmarried  father  to  share  the  inheritance  when  he  has  legally 
acknowledged  or  adopted  the  child. 

Legitimate  children  inherit  from  parents  in  equal  portions 
according  to  the  number  of  children.  No  distinction  is  made  be- 


»  Superseded  by  Essentials  of  Adoption  Law  and  Procedure,  Children's   Bureau  Publica- 
tion 331.  t'ederal  Security  Agency.  Washington.  1949. 
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cause  of  age  or  sex.  Legally  adopted  children  inherit  on  equal 
footing  with  natural  offspring.  A  child  unborn  at  the  time  of  the 
father's  death  shares  in  the  estate  as  do  other  children,  even 
though  the  father  leaves  a  will  that  makes  no  provision  for  the 
child. 


E.  PROTECTION  OF  THE  CHILD 

LAWS   AFFECTING    SCHOOL   ATTENDANCE 

Existing  requirements  for  school  attendance. — Laws  govern- 
ing admission  to  the  public  schools  and  those  requiring  regular 
attendance  are  important  factors  affecting  school  attendance. 
Every  State  has  adopted  a  compulsory  school  attendance  law 
requiring  attendance  of  children  at  day  school  between  certain 
ages.  Practically  all  the  State  laws  require  attendance  for  the 
entire  term.  Some,  however,  require  attendance  for  a  specified 
number  of  days  at  school. 

Many  of  these  laws,  as  well  as  laws  relating  to  admission  to 
the  public  schools,  apply  to  resident  children,  and  their  application 
to  children  temporarily  in  the  State  will  depend  upon  the  interpre- 
tation of  the  word  "resident."  Others  are  sufficiently  broad  to 
cover  any  child  in  the  State.  School  attendance  laws  in  a  few 
States  specifically  apply  to  migrant  children  temporarily  resident 
in  the  State. 

In  addition  to  requiring  attendance  at  day  school,  some  States 
also  require  attendance  of  working  children  at  continuation  or 
part-time  schools  for  a  certain  number  of  hours  a  week.  The  dis- 
cussion below  is  limited  to  requirements  for  attendance  at  regu- 
lar day  school. 

The  beginning  age  for  compulsory  attendance  at  day  school 
is  usually  7,  sometimes  8,  occasionally  6.  The  upper  age  to  which 
school  attendance  is  required  is  usually  16.  In  over  a  fourth  of 
the  States,  however,  attendance  is  required  up  to  17  or  18  years, 
with  exemptions  for  employment  above  16. 

Recent  developments. — During  the  past  decade,  considerable 
progress  has  been  made  in  legislation  strengthening  school  attend- 
ance requirements,  particularly  in  the  South.  There  has  been  a 
definite  trend  in  State  legislation  toward  keeping  children  in 
school  up  to  16  years  of  age,  and  permitting  no  exemptions  under 
this  age.  Today,  every  State  has  an  upper  age  of  at  least  16  for 
required  attendance.  State-wide  in  application. 
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An  equally  important  development  within  the  past  decade 
has  been  the  revision  of  compulsory  school  attendance  laws  in  a 
number  of  States  to  close  up  loopholes  which  permitted  certain 
children  under  16  to  leave  school  or  attend  irregularly.  This  has 
been  done  by  tightening  up  the  provisions  under  which  children 
might  be  released  from  school  attendance.  There  has  also  been  a 
tendency  to  eliminate  discretionary  authority  for  granting  exemp- 
tions, making  the  authorization  more  specific  and  requiring  objec- 
tive evidence  to  be  submitted  as  a  basis  for  making  decisions 
under  them. 

Another  trend  has  been  the  lengthening  of  the  period  in  which 
attendance  during  a  year  is  required.  Attendance  is  usually  re- 
quired during  the  entire  term  on  the  assumption  that  this  period 
constitutes  the  minimum  period  necessary  for  realizing  the  goals 
for  which  the  State  educational  program  is  established.  During 
the  past  10  years,  several  of  the  States  that  still  require  attend- 
ance for  a  specified  number  of  weeks  or  days,  other  than  for  the 
entire  term,  have  lengthened  the  minimum  period  of  attendance. 

A  recognition  that  nonattendance  or  irregular  attendance  is 
often  due  to  a  determinable  and  removable  cause,  such  as  un- 
favorable home  situations  or  environmental  influences,  economic 
conditions,  or  lack  of  proper  adjustment  to  school,  has  found  ex- 
pression in  recent  years  in  a  number  of  State  laws  dealing  with 
enforcement  requiremefits.  In  the  early  history  of  compulsory  edu- 
cation laws,  emphasis  was  on  compulsion,  that  is,  upon  prosecution 
of  parent  and  imposition  of  fine,  or  if  there  was  no  special  enforc- 
ing agent  or  if  public  sentiment  in  favor  of  enforcement  was  lack- 
ing, the  law  was  often  not  enforced.  Gradually  it  was  recognized 
that  the  most  effective  method  of  getting  compliance  was  through 
the  elimination  of  causes  of  nonattendance.  Some  recent  laws  have 
therefore  shifted  emphasis  from  the  mere  imposition  of  penalties 
for  violations  of  the  compulsory  school  attendance  law  to  preven- 
tive measures — that  is,  to  provide  also  for  the  discovery  and  im- 
provement of  conditions  causing  nonattendance.  Such  laws  also 
require  appointment  of  attendance  officers,  visiting  teachers,  or 
other  workers  whose  duty  is  to  discover  the  causes  of  the  non- 
attendance  and  utilize  the  resources  of  the  community  in  correct- 
ing those  causes.  The  laws  set  up  qualifications  for  such  workers 
and  provide  for  State  supervision  or  guidance  of  local  attendance 
workers.  Another  illustration  of  present  trends  is  Maryland's 
enactment  of  legislation  authorizing  State  aid  for  payment  of 
salaries  of  supervisors  of  pupil  personnel  and  visiting  teachers. 
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In  a  few  instances,  legislation  has  been  passed  within  the  past 
decade  recognizing  the  special  proble^n  of  schooling  for  ryiigrant 
children — one  of  the  serious  unsolved  problems  of  school  attend- 
ance. For  instance,  early  in  the  war  New  Jersey  passed  tempo- 
rary legislation  to  permit  nonresident  children  engaged  in  farm 
work  in  the  State,  or  whose  parents  were  so  engaged,  to  be 
admitted  free  in  the  schools  of  the  district.  In  1947,  this  policy 
was  embodied  in  permanent  legislation. 

Implicit  in  the  principle  of  rising  standards  for  required 
school  attendance  is  the  assumption  that  the  schools  will  provide 
instruction  adapted  to  meet  the  abilities  and  the  special  needs  of 
all  types  of  children. 

CHILD   LABOR 

At  the  present  time  the  employment  of  children  is  regulated 
by  both  State  and  Federal  law,  and  an  employer  may  be  subject 
to  both.  In  case  the  standards  set  by  State  and  Federal  law  differ, 
the  higher  standard  prevails.  Many  employers,  however,  are  re- 
quired to  comply  only  with  the  State  child  labor  law  and  are  not 
subject  to  the  Federal  provisions  which  are  more  limited  in  appli- 
cation. 

Even  with  both  State  and  Federal  legislation  designed  to 
control  child  labor,  there  are  some  kinds  of  child  employment  not 
subject  to  either  State  or  Federal  law,  or  in  which  the  child  is  not 
sufficiently  protected. 

Federal  control  of  child  labor.  —  The  Federal  Government 
controls  child  labor  mainly  through  the  child  labor  provisions  of 
the  Fair  Labor  Standards  Act.  Provisions  of  this  law  establish 
a  basic  minimum  age  of  16,  applicable  throughout  the  Nation  in 
establishments  producing  goods  for  shipment  in  interstate  com- 
merce. Employment  is  permitted  at  age  14  outside  school  hours 
in  limited  nonmanufacturing  occupations  and  under  specified 
safeguards  as  to  hours  and  night  work.  A  minimum  age  of  18 
applies  in  occupations  declared  particularly  hazardous  by  the 
Secretary  of  Labor.  In  addition  to  the  Fair  Labor  Standards  Act, 
the  Public  Contracts  Act  and  the  Sugar  Act  require  employers 
coming  under  those  acts  to  comply  with  specified  child  labor 
standards. 

State  child  labor  laivs.  —  Every  State  has  a  child  labor  law 
setting  up  special  protective  measures  for  young  workers.  These 
laws  usually  apply  to  minors  up  to  16  or  18  years  of  age,  although 
occasionally  a  provision  will  apply  up  to  21  years  of  age. 
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The  laws  are  extremely  uneven  in  the  occupations  to  which 
they  apply.  Some  of  the  provisions  apply  to  all  gainful  employ- 
ment and  the  trend  is  in  this  direction.  Many,  however,  apply  only 
to  specified  establishments;  others  specifically  exempt  certain 
types  of  employment,  such  as  farm  work  or  domestic  work.  Thus, 
even  within  a  State,  a  child  labor  law  may  not  apply  equally  to 
all  employment. 

There  has  been  a  wide  exchange  of  experience  among  the 
States  in  the  development  of  regulations  for  young  workers.  The 
laws  therefore  follow  a  similar  pattern,  providing  a  minimum 
age  below  which  no  minor  may  be  employed,  regulating  maximum 
daily  and  weekly  hours,  prohibiting  night  work  and  employment 
in  hazardous  occupations,  requiring  employment  certificates,  and 
containing  specific  provisions  dealing  with  enforcement.  Even 
though  State  child  labor  laws  usually  follow  this  pattern,  the 
standards  or  requirements  set  up  for  employment  vary  widely. 

The  basic  minimwn  age  for  employment  under  State  laws  in 
over  half  the  States  is  now  14 ;  in  a  few  it  is  15 — and  in  nearly 
half  the  States  and  Puerto  Rico  it  is  16.^  In  some  of  the  States  with 
a  14-  or  15-year  minimum  age,  employment  is  permitted  at  a 
younger  age,  usually  outside  school  hours  or  in  certain  types  of 
work  or  under  certain  conditions.  The  States  having  a  basic  16- 
year  minimum  apply  this  standard  to  factory  employment  at  any 
time  or  to  all  employment  during  school  hours  or  to  all  such  em- 
ployment except  in  agriculture  or  domestic  service;  a  minimum 
age  of  14  is  usually  established  for  work  outside  school  hours. 

A  maximum  8-hour  day,  48-hour  iveek,  6-day  iveek,  and  a  pro- 
hibition of  night  work  are  common  for  children  under  16,  but  in 
over  a  third  of  the  States  a  maximum  workweek  of  less  than  48 — 
usually  40  or  44 — hours  has  been  established  for  children  under  16. 

Regulation  of  hours  and  night  work  of  minors  aged  16  and  17 
has  developed  more  slowly,  and  many  States  have  no  such  regula- 
tion or  apply  it  only  to  girls. 

Many  States  have  recognized  the  need  for  special  regulation  of 
the  hours  of  work  of  boys  and  girls  working  outside  school  hours. 
This  need  was  brought  out  particularly  during  the  war,  when 
many  boys  and  girls  worked  long  hours  in  addition  to  carrying  a 
regular  school  load.  Over  a  fourth  of  the  State  laws  control  such 
work  by  limiting  maximum  hours  of  work  to  3  or  4  on  school  days, 
and  to  24  or  28  hours  during  school  weeks,  or  through  limiting 


'  As   of  December   1950,   there  were  23   States   and   2  Territories  with  a  basic    16-year 
minimum  age  for  employment. 
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combined  hours  of  school  and  work  to  8  a  day.  These  limitations 
usually  apply  to  children  under  16,  occasionally  to  minors  16 
and  17. 

Special  protection  of  minors  from  employment  in  hazardous  or 
dangerous  tvork  is  provided  by  most  State  child  labor  laws.  Such 
work  is  usually  prohibited  up  to  16  or  18  years  of  age,  and  about 
half  the  laws  now  prohibit  employment  up  to  18  in  enumerated 
hazardous  occupations.  Many  States  also  prohibit  employment  of 
minors  under  16  or  18  in  certain  occupations  as  are  determined 
hazardous  by  a  State  agency.  Thus,  such  agencies  can  determine 
from  time  to  time,  as  industrial  processes  change  or  new  machines 
are  developed,  what  occupations  are  hazardous  for  minors  of 
these  ages  and  therefore  prohibited. 

State  child  labor  laws  usually  require  employers  to  obtain  em- 
ployment certificates  or  work  permits  before  employing  young 
workers,  and  such  certificates  have  come  to  be  regarded  as  basic 
to  effective  administration  of  child  labor  regulations. 

Certificates  are  usually  issued  by  local  public  school  officials, 
sometimes  by  State  departments  of  labor  or  education.  They  are 
issued  only  after  the  minor  has  submitted  his  birth  certificate  or 
other  documentary  evidence  showing  that  he  is  of  legal  age  and 
that  he  has  complied  with  the  other  conditions  set  up  for  his 
employment. 

Experience  has  shown  that  the  employment  certificate  is  a  protec- 
tion both  to  the  child  and  the  employer.  Moreover,  State  employ- 
ment and  age  certificates  are  accepted  as  proof  of  age  under  the 
child  labor  provisions  of  the  Fair  Labor  Standards  Act,  as  well  as 
under  State  laws.  Therefore,  even  though  the  laws  of  some  of  the 
States  may  not  require  certificates  for  minors  16  years  of  age  or 
over  or  may  not  expressly  provide  for  issuance  on  request,  employ- 
ment or  age  certificates  are  issued  administratively  in  practically 
all  such  States  for  minors  up  to  18  or  even  older. 

Developments  during  the  last  decade. — During  the  last  decade, 
definite  progress  has  been  made  in  many  States  in  attaining  higher 
standards  of  protection  for  working  boys  and  girls  than  existed 
previously.  This  progress  has  been  made  in  spite  of  the  fact  that 
a  large  part  of  the  decade  was  marked  with  high  demands  for 
child  labor,  first  in  the  defense  period,  and  then  in  the  war  and 
postwar  periods.  Much  of  the  progress  has  come  in  the  Southern 
States. 

The  adoption  of  Federal  child  labor  standards  in  the  Fair 
Labor  Standards  Act,  which  became  effective  late  in  1938,  was 
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the  most  significant  development  during  this  period.^  These  stand- 
ards have  provided  a  minimum  of  protection  to  children  in  covered 
establishments  in  all  States  and  have  been  a  major  factor  in  im- 
plementing and  strengthening  State  child  labor  laws. 

In  State  legislation,  the  most  outstanding  advance  within  the 
past  10  years  has  occurred  in  the  improvement  of  minimum  age 
standards,  and  particularly  in  the  adoption  of  a  basic  minimum 
age  of  16.  Eleven  of  the  21  State  and  Territorial  laws  containing 
such  a  standard  were  adopted  during  this  period.  Other  significant 
trends  are  toward  a  maximum  8-hour  day  and  40-hour  week  and 
night  work  restrictions  for  minors  up  to  18  years  of  age,  limita- 
tion of  maximum  hours  of  employment  of  in-school  youth,  require- 
ment of  employment  certificates  for  minors  up  to  18,  and  safe- 
guards to  keep  young  workers  out  of  the  hazardous  occupations. 

There  has  been  a  definite  trend  in  State  child  labor  legislation 
also  toward  wider  occupational  coverage.  Usually,  however,  as  in 
the  past,  work  in  agriculture  or  domestic  service  has  been  ex- 
empted, although  these  are  employments  in  which  many  young 
workers  are  found. 


CHILD-WELFARE  SERVICES 

State  laws  relating  to  dependent,  neglected,  and  delinquent 
children  reveal  great  diversity.  This  variation  is  influenced  by 
differences  in  the  social  problems  and  social  resources  for  the  care 
of  children  in  different  sections  of  the  country,  by  the  extent  to 
which  public  attention  has  been  directed  to  the  need  for  changing 
and  coordinating  the  laws  to  meet  modern  conditions,  and  by  the 
legislative  tradition  of  the  different  jurisdictions. 

With  the  enactment  of  the  Social  Security  Act  in  1935,  the  de- 
velopment of  public  welfare  services  for  children  was  made  possi- 
ble in  every  State.  This  act  authorized  Federal  funds  to  assist 
State  public  welfare  agencies  "in  establishing,  extending,  and 
strengthening,  especially  in  predominantly  rural  areas,  public 
welfare  services  for  the  protection  and  care  of  homeless,  depend- 
ent, and  neglected  children,  and  children  in  danger  of  becoming 
delinquent."  Now  every  State — including  in  that  term  the  District 
of  Columbia  and  the  Territories  of  Alaska,  Hawaii,  and  Puerto 
Rico — has  recognized  in  law  its  responsibility  for  the  welfare  and 
protection  of  children.  Legislation  in  every  State  authorizes  co- 


n  Amendments  to  the  Fair  Labor  Standards  Act  passed  in  1949  greatly  extended  the 
coverage  of  the  child  labor  provisions,  and  made  it  illegal  for  farmers,  whose  crops  enter 
interstate  commerce  to  employ  children  under   16   in  agriculture   during  school   hours. 
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operation  with  the  Federal  Government  in  plans  for  child  welfare 
services  under  the  Social  Security  Act.  Every  State  has  established 
a  State  public  welfare  agency,  or  a  separate  division  or  bureau  of 
welfare  in  some  other  State  department,  to  carry  out  welfare 
functions,  including  those  of  child  welfare.  In  34  States  there  are 
now  county  welfare  agencies,  28  of  which,,  including  more  than 
half  the  counties  in  the  country,  have  broad  legal  responsibilities 
for  services  to  children  who  are  dependent,  neglected,  or  handi- 
capped. 

The  State  public  welfare  agency  is  made  responsible  for  estab- 
lishing and  operating  specified  programs  for  the  benefit  of  chil- 
dren. The  legislation  of  some  30  States  sets  forth  their  responsi- 
bilities in  comprehensive  terms.  Through  a  broad  statement  of 
their  duties  with  respect  to  child  welfare,  they  are  authorized  to 
administer  or  supervise  all  child  welfare  activities,  to  promote  the 
enforcement  of  all  laws  for  the  protection  of  specified  groups  of 
children,  or  to  take  the  initiative  in  matters. involving  the  interests 
of  children. 

The  responsibility  of  the  State  for  the  protection  of  children 
requiring  care  outside  their  own  homes  is  recognized  in  a  variety 
of  responsibilities  given  to  State  public  welfare  agencies.  About 
three-fourths  of  the  States  have  legal  provisions  permitting  the 
State  agency  to  give  direct  care  to  children,  that  is,  to  accept 
guardianship  and  control  and  provide  individual  guidance  and 
social  services  to  them ;  to  place  and  supervise  them  in  foster 
homes  or  institutions  for  temxporary  or  long-time  care,  or  to  pro- 
vide for  their  adoption.  In  some  States  this  authority  is  limited 
to  children  committed  to  the  agency  by  the  courts  or  to  certain 
types  of  children. 

State  public  welfare  agencies,  in  about  two-thirds  of  the  States, 
have  certain  statutory  responsibilities  with  regard  to  the  adminis- 
tration of  State  institutions  for  children — either  to  operate,  or 
supervise  the  operation  of,  some  or  all  such  institutions  or  to 
assist  the  institution  or  operating  agency  by  rendering  certain 
services. 

In  all  but  three  States,  there  is  State  regulation  of  private  child- 
caring  and  child-placing  institutions  and  agencies.  With  two  ex- 
ceptions, it  is  the  State  public  welfare  agency  which  is  made  re- 
sponsible for  licensing,  supervising,  inspecting,  or  receiving  re- 
ports. 

Foster  homes,  including  boarding  homes,  are  also  licensed  and 
supervised  by  the  State  welfare  agency  in  over  one-half  of  the 
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States  and  boarding  homes,  but  not  other  foster  homes,  are  licensed 
and  supervised  in  an  additional  one-fourth  of  the  States. 

Day  nurseries  are  included  in  the  licensing  powers  in  about 
two-thirds  of  the  States,  and  maternity  homes  and  hospitals  in 
about  one-third. 

Since  attention  to  the  needs  of  the  individual  child  who  comes 
before  it  is  a  fundamental  principle  of  the  juvenile  court,  the 
social  services  available  to  the  court  are  of  great  importance  in  a 
State  program  of  child  welfare  and,  therefore,  of  concern  to  the 
State  public  agency.  Although  the  juvenile  courts  in  the  various 
States  are  part  of  another  branch  of  State  government — the  ju- 
diciary— the  laws  of  about  one-third  of  the  States  give  the  State 
welfare  agency  some  duty  in  connection  with  these  courts,  such 
as  cooperation,  advisory  service,  direct  service  in  individual  cases, 
or  collection  of  reports.  In  about  one-third  of  the  States,  the  State 
agency  has  a  specific  responsibility  for  the  development  and  opera- 
tion of  probation  service  for  children — giving  direct  services  to 
children,  or  supervising  the  work  of  probation  officers,  or  promot- 
ing good  standards  or  stimulating  the  activities  of  probation  offi- 
cers. 

There  is,  then,  in  many  of  the  States  the  legal  basis  for  compre- 
hensive programs  of  child  welfare,  if  funds  and  personnel  were 
available  to  implement  them.  The  latter,  however,  are  lacking  to 
make  child  welfare  services  available  throughout  each  State. 

HANDICAPPED   CHILDREN 

State  programs  for  crippled  children  were  inaugurated  by  a 
variety  of  State  agencies — health  agencies,  welfare  agencies,  de- 
partments of  education,  or  special  crippled  children's  commis- 
sions. 

The  Social  Security  Act,  Title  V,  Part  2,  provides  that  State 
programs  (in  the  48  States,  the  District  of  Columbia,  Alaska, 
Hawaii,  and  Puerto  Rico) ,  financed  in  part  by  Federal  grants  shall 
be  administered  by  an  official  State  agency,  but  no  particular 
State  agency  is  specified.  At  the  time  the  first  requests  were  made 
for  Federal  grants  for  services  for  crippled  children,  the  official 
State  agency  was  a  health  agency  in  22  States  and  other  agencies 
in  30  States. 

State  programs  for  services  for  crippled  children  are  programs 
of  medical  care.  In  recognition  of  this,  there  has  been  a  gradual 
trend  toward  transfer  of  the  programs  to  the  State  health 
agencies. 
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Any  sound  decision  as  to  the  need  of  a  crippled  child  for  medical 
services  under  the  State  program  must  necessarily  be  based  on 
expert  professional  knowledge  of  the  child's  medical  needs,  as 
regards  the  kind,  extent,  and  urgency  of  treatment  needed,  knowl- 
edge of  the  cost  of  the  prescribed  treatment,  and  understanding  of 
the  social  and  economic  problems  of  the  family.  Such  a  decision 
can  and  should  be  made  exclusively  by  the  State  agency  adminis- 
tering the  State  program,  because  it  is  this  agency  which  is  re- 
sponsible for  the  medical  care  of  crippled  children  and  it  has  a 
professional  staff  equipped  by  training  and  experience  to  deal 
with  this  problem. 

In  39  States*'  (including  Alaska,  Hawaii,  Puerto  Rico,  and  the 
District  of  Columbia),  the  State  agency  administering  the  pro- 
gram is  exclusively  responsible  for  accepting  or  rejecting  children 
for  services.  Decisions  as  to  acceptance  of  a  child  for  care  are 
made  on  the  basis  of  the  medical  and  social  knowledge  of  a  staff 
experienced  in  evaluating  the  needs  of  crippled  children. 

However,  in  at  least  13  States'' (California, Florida, Iowa, Kansas, 
Kentucky,  Michigan,  Missouri,  New  York,  Ohio,  Oklahoma,  Ten- 
nessee, Texas,  and  Wisconsin) ,  the  laws  relating  to  physically 
handicapped  children  require  that  before  a  crippled  child  can 
receive  medical  or  hospital  care  a  court  must  first  determine  such 
factors  of  eligibility  as  the  need  for  the  services,  the  type  and 
duration  of  treatment,  and  the  financial  ability  of  the  parents  or 
estate  of  the  child  to  pay  wholly  or  partly  for  the  services.  These 
laws  generally  provide  that  if  the  court  finds  that  all  the  enumer- 
ated factors  of  eligibility  are  present,  it  shall  certify  the  case  to 
the  official  State  agency  for  treatment;  or,  in  some  States,  the 
court  enters  an  order  directing  the  patient  to  be  sent  to  a  hospital 
"for  proper  medical  and  surgical  treatment." 

There  are  a  number  of  objections  to  requiring  court  commit- 
ment before  a  child  can  be  accepted  for  care  under  the  State  pro- 
gram for  crippled  children.  Children  may  be  deprived  of  care 
because  courts  are  unwilling  to  encumber  local  funds.  Families 
may  be  discouraged  from  applying  for  care  for  fear  court  pro- 
cedures may  reflect  against  the  dignity  and  integrity  of  the 
family — especially  in  States  where  the  family  must  relinquish 
custody  of  the  child.  The  amount  and  quality  of  care  may  be 
limited  by  the  court.  Finally,  treatment  may  be  delayed.  This  is 
particularly  serious  when  the  child  has  a  condition  that  requires 


^  As  of  December  1950  two  more  States,  California  and  Oklahoma,  had  given  full  respon- 
sibility for  determining  eligibility  to  the  State  crippled  children's  agency. 
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immediate  treatment,  such  as  infantile  paralysis,  meningitis,  or 
acute  rheumatic  fever  with  heart  failure. 

The  complete  responsibility  for  determining  the  need  and  ac- 
cepting the  child  for  care  should  be  vested  exclusively  in  the 
State  crippled  children's  agency. 

Some  States  are  prohibited  by  law  from  providing  services  to 
crippled  children  who  do  not  have  a  legal  residence  in  the  State. 
Elimination  of  residence  requirements  would  facilitate  attention 
to  the  needs  of  such  children. 

GUARDIANSHIP 

Having  their  origin  in  the  concepts  of  ancient  law,  the  guard- 
ianship laws  of  the  States  are  designed  to  afford  protection  to 
minors  and  incompetent  persons.  They  are  among  the  oldest 
State  laws  affecting  children,  for  each  State  appears  to  have 
enacted  legislation  concerning  guardians  and  wards  almost  as 
soon  as  it  attained  statehood. 

Except  for  Louisiana,  which  adhered  to  the  Roman  civil  law, 
the  States  followed  the  general  pattern  of  the  English  common 
law.  Their  legislation,  therefore,  reflects  the  early  concepts  of 
property  laws  relating  to  orphaned  heirs  and  of  the  king's  sov- 
ereign power  to  protect  children.  Generally  the  law  of  guardian 
and  ward  is  part  of  the  law  relating  to  the  administration  of  the 
estates  of  deceased  persons  and  is  administered  by  the  probate 
court,  or  court  of  similar  jurisdiction. 

Parents  are  the  natural  guardians  of  the  person  of  their  child, 
but  in  the  matter  of  the  child's  property  they  have  no  inherent 
rights.  A  legal  guardianship  over  the  child's  property  must  be 
established  through  court  action.  A  guardian  may  be  appointed 
for  a  child  whose  parents  are  dead  or  who  is  in  need  of  protection 
of  his  person  or  his  property,  or  both,  because  his  natural  guard- 
ians are  unable  to  provide  the  necessary  safeguards. 

Children  under  legal  guardianship  are  in  a  substitute  parent 
and  child  relationship.  Nevertheless,  because  guardianship  of  the 
property  is  the  more  common  form  of  protection,  and  because  of 
the  setting  in  which  the  law  is  administered — i.  e.,  a  setting  in 
which  emphasis  is  upon  property  matters — none  of  the  social  safe- 
guards and  services  available  for  the  care  and  protection  of  chil- 
dren in  other  types  of  substitute  parental  relationships  are  pro- 
vided children  under  guardianship.  Few  revisions  in  the  essential 
features  of  guardianship  laws  appear  to  have  been  made  since 
their  original  enactment.  In  consequence  the  laws  lag  behind  de- 
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velopments  in  the  field  of  child  welfare  that  have  been  reflected 
in  other  types  of  legislation  affecting  parent-child  relationships, 
as,  for  example,  adoption  legislation. 

When  a  guardian  is  appointed  for  a  child,  he  usually  becomes 
an  officer  of  the  court  and  subject  to  its  supervision.  He  may  make 
decisions  vitally  affecting  the  entire  life  of  his  ward.  Yet  ample 
evidence  exists  to  show  that  guardians  are  appointed  without 
sufficient  inquiry  into  their  competence  to  meet  the  needs  of  their 
prospective  wards,  that  court  supervision  of  the  guardian  of  the 
person  of  a  child  is  practically  nonexistent,  and  that  provision 
for  such  supervision  of  the  guardian  of  the  property  of  a  child 
is  generally  inadequate. 

Other  problems  related  to  guardianship  law  include  lack  of 
effective  procedure  for  locating  children  in  need  of  guardianship 
and  for  placing  the  responsibility  for  seeing  to  it  that  guardian- 
ship is  established,  and  confusion  in  the  use  of  the  terms  "guard- 
ianship," "custody,"  and  commitment  as  they  are  used  by  courts 
having  jurisdiction  in  other  types  of  cases  involving  children. 

The  situation  described  gives  increasing  concern  to  Federal, 
State,  and  local  officials  and  other  individuals  and  agencies  in- 
terested in  children.  This  concern  is  augmented  by  the  fact  that 
the  number  of  children  for  whom  guardianship  is  indicated  ap- 
pears to  be  increasing,  as  the  result  of  the  postwar  break-up  of 
many  families  and  to  the  extension  of  Federal  programs  for 
veterans  and  other  groups  under  which  the  child  without  a 
natural  guardian  often  becomes  the  beneficiary. 

There  can  hardly  be  said  to  be  any  trend  in  guardianship  law 
since  as  yet  little  legislati-^e  activity  has  taken  place  in  this  area. 
As  previously  stated,  however,  interest  is  being  shown  and  ques- 
tions are  being  raised  that  should  lead  to  review  and  amendment 
of  existing  law.  These  have  been  stimulated  by  a  study  which 
the  Children's  Bureau  undertook  of  guardianship  law  and  pro- 
cedure in  six  selected  States.'^ 


F.    DISSOLUTION  OF  MARRIAGE 
ANNULMENT 

Though  47  States  have  statutory  ground  on  which  marriage 
may  be  annulled,  all  States  recognize  other  grounds  that  by  legal 


7  Guardianship — A    Way    of    Fulfilling    Public    Responsibility    for    Children.      Children' 
Bureau   Publication   330.     Federal   Security  Agency,   Washington.     1949. 
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or  equitable  rules  make  the  marriage  contract  defective,  such  as 
non  age,  mental  incapacity,  existing  prior  marriage,  fraud,  or 
force. 

Court  decrees  in  all  cases  of  annulment  are  desirable  for  record 
purposes  in  the  interest  of  social  status  of  the  parties  and 
the  public  welfare.  However,  annulment  leaves  the  parties  as 
though  no  marriage  had  occurred  so  far  as  property  rights, 
alimony,  and  other  rights  of  marriage  are  concerned,  unless  the 
State  provides  by  law  for  the  protection  of  the  interests  of  in- 
nocent persons  as  justice  may  require.  Legislatures  of  some 
States  have  included  in  divorce  law  many  of  the  grounds  on 
which  annulments  may  be  decreed. 

DIVORCE 

Many  variations  occur  in  the  statutory  forms  which  prescribe 
grounds  for  divorce.  The  60-odd  separate  statutory  grounds  can 
be  classified  in  six  main  groups;  namely,  conduct  violating  the 
sanctity  of  the  marriage  relation ;  violent  or  gross  conduct  men- 
acing life,  health,  or  happiness ;  conduct  showing  willful  or  negli- 
gent disregard  of  marital  obligations ;  incapacity  to  fulfill  marital 
obligations;  civil  death  through  criminal  status  or  prolonged 
absence  without  word   of  whereabouts ;   or  defective  marriage. 

Sixteen  States  allow  husbands  an  exclusive  ground  of  divorce, 
usually  because  of  the  wife's  pregnancy  by  another  man  undisclosed 
at  the  time  of  marriage.  Twenty-one  States  allow  one  or  more  ex- 
clusive grounds  to  wives,  usually  the  husband's  desertion  or 
nonsupport.  » 

Twenty-four  States  grant  only  absolute  divorce;  23  States 
and  the  District  of  Columbia  allow  either  absolute  or  limited  di- 
vorce. South  Carolina  refuses  to  grant  absolute  divorce  on  any 
ground,  but  recognizes  three  causes  for  legal  separation  in  behalf 
of  a  wife.^ 

Division  of  property  between  husband  and  wife,  disposition 
of  custody  of  any  minor  children  of  the  marriage,  and  allowance 
of  support  to  wife,  children,  or  in  some  cases  to  the  husband  are 
left  in  large  measure  to  the  discretion  of  the  court  hearing  the 
case,  which  is  presumed  to  weigh  all  the  facts  submitted  and 
render  a  decree  according  to  the  respective  rights  and  equities  of 
all  persons  concerned  in  the  suit. 


**  As  of  the  dale  of  this  revision    (December  1950),  tiie  Soiitli  Carolina  law  does   provide 
for  absolute  divorce. 
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G.     DOMESTIC  RELATIONS  COURTS 

Family  courts  have  a  primary  interest  in  the  protection  of 
children  by  controlling  the  conduct  of  adults  whose  actions  or 
failure  to  act  have  endangered  the  welfare  of  a  child.  As  these 
courts  were  established  from  time  to  time  in  various  sections  of 
the  country,  their  organization  was  conditioned  by  the  particular 
problem  of  the  local  community,  and  some  have  been  given  juris^ 
diction  not  only  over  all  cases  where  the  welfare  of  children  is 
affected  but  also  in  both  equity  and  criminal  jurisdiction  over 
adults.  For  instance,  many  of  the  courts  try  misdemeanors  where 
adults  are  charged  with  contributing  to  the  dependency,  delin- 
quency, or  neglect  of  children.  Other  courts  have  no  jurisdiction 
over  children  but  deal  solely  with  the  problems  of  desertion,  non- 
support,  and  the  establishment  of  paternity.  Still  others  combine 
children's  cases,  divorce,  and  adoption. 

A  study  published  by  the  Children's  Bureau  in  1933,  entitled 
"The  Child,  the  Family,  and  the  Court,"  gives  the  following 
classification  of  the  organizational  set-up  of  family  courts: 

1.  A  family  court  of  juvenile  and  broad  adult  jurisdiction,  in- 
cluding children's  cases,  cases  of  divorce,  desertion  or  nonsup- 
port,  and  contributing  to  delinquency  or  dependency. 

2.  A  family  court  of  juvenile  and  limited  adult  jurisdiction 
including  some  of  but  not  all  the  types  of  cases  listed  in  item  1. 

3.  A  juvenile  court  of  broad  jurisdiction,  not  including  juris- 
diction over  divorce. 

4.  A  domestic-relations  court  without  juvenile  jurisdiction 
and  with  adult  jurisdiction  over  cases  of  desertion  or  nonsupport 
and  sometimes  illegitimacy  and  certain  offenses  against  children 
(divorce  not  being  included). 

5.  A  municipal  or  district  court  with  juvenile  and  domestic- 
relations  jurisdiction  and  special  organization,  by  law  or  rule 
of  court,  for  domestic-relations  work. 

Today  this  reflects  an  accurate  picture  of  the  variations  of  the 
so-called  family  courts.  The  present  tendency  appears  to  be  not 
to  set  aside  a  specialized  court,  or  to  establish  new  family  or 
domestic  relations  courts  but  instead  to  develop  specialized  pro- 
cedures in  courts  of  regular  jurisdiction  that  deal  with  the  prob- 
lems of  the  family  and  the  child.  In  recent  years,  South  Carolina 
established  a  family  court  in  Richland  County,  and  Delaware  set 
up  a  specialized  court  in  New  Castle  County.  Both  of  these  courts 
would  be  classified  as  having  both  juvenile  and  broad  adult  juris- 
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